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TEST YOUR KNOWLEDGE

FMLA time off in unpaid? T/F

Taking off for a common cold entitles an
employee to FMLA time off work? T/F

The employer can deny your claim for FMLA if
you fail to give proper notice? T/F

Employer may require the employee to get a
second opinion to qualify for FMLA? T/F

Employer can require employee to take
vacation time concurrently with FMLA? T/F



TO QUALIFY FOR FMLA

A Must be employed for
12 months prior.

A Must have worked
1250 hours in the
twelve months prior.




TO QUALIFY FOR FMLA

A Does time spent at the away from home
ter mi nal count as nwc

of the 1250 hours?

A Answer: NO.

I Periods during which an employee is
completely relieved from duty and which are
lengthy enough to allow them to use their time
for their own purposes are not hours worked
under FMLA. Rich v. Delta, 921 F. Supp. 767.



BASIC REQUIREMENTS

A Employee entitled to 12 = % . 8 =
. 1’ \ 5
work weeks of unpaid b
leave during any 12
month period for:

A Birth of a child i
adoption of child.




BASIC REQUIREMENTS

ATo care for an @&
i spouse. a
I son.
| daughter.
I parent.
I with a serious health condition.




BASIC REQUIREMENTS

AlfYOU -

A Because of a
serious health
condition  are
unable to perform
the functions of
your job.




SERIOUS HEALTH CONDITION

A lliness, injury, impairment, physical or mental
condition;

A That involves in patient care in a medical facility;

A Continuing treatment by a health care provider for
any period of incapacity of more than three
calendar days.

Aidil ncapacityo means the i
school, or perform other regular dalily activities.



CONTINUING TREATMENT

1. Two or more Vvisits to a
health care provider.

2. Two or more
treatments by a health
care services provider
or under the direction
of a health care
provider.




CONTINUING TREATMENT

A single visit to a
health care provider,

which results in a
regimen of continuing
treatment under the
supervision of a
health care provider.




EXAMPLES OF SERIOUS HEALTH C«

A Heart Attack.
A Heart bypass or valve operations.
A Most cancers.

A Back conditions:
I Requiring extensive therapy or surgery.

A Strokes.

A Severe Respiratory disorders:
I Pneumonia.
I Emphysema.

A Childbirth.



CONTINUING TREATMENT

A You see a doctor on
Monday for the flu. He
prescribes medication to
be taken for 7 days and
advises to stay off work
4 days. Is that
continuing treatment?

A Answer: YES! Taking
medication for 7 days Is
a regime of continuing
treatment.




Question

A Does a regimen of taking over the counter
medication, bed rest, drinking fluids, and/or
exercise Initiated without a visit to a doctor
constitute a serious health condition?

A Answer:

I No. The common cold, flu, ear aches, upset
stomach, minor ulcers, headaches (except
migraines) routine dental or orthodontic
problems do not meet the definition of a serious
medical condition and do not qualify for FMLA.



Question

A Can | claim FMLA for one day if | am just
not feeling good or have a cold?

A Answer:

I No. One day illness normally will not qualify.

I However, If it was a continuing treatment
Issue, it might.



NOTICE REQUIREMENTS

A Must give the employer 30 days notice,
unless the leave Is not foreseeable.

A When not foreseeable, must give notice as
soon as possible.

A Notice may be in writing, phone, or
verbally.

A Employer may not deny FMLA for failure
to give proper notice.



LEAVE TIME

FMLA time may be taken in a continuous
period of time or may be taken
Intermittently in separate blocks of time
ranging from days to weeks.



MEDCIAL CERTIFICATION

A Employer may require proof from a health
care provider to support an FMLA request.

A Employer must make this demand at the
time leave is requested.

A When requested the employee must
provide within 15 days.

A Employer may require a second opinion to
support.



UNLAWFUL ACTIVITIES

AUnl awful for railroac
restrain or deny the
provided by the FMLA.

A Unlawful for railroad to discharge or in any
way discriminate against an individual for
Imposing or complaining about unlawful
practices under the act.

A Employee may sue i 2 year statute.



SUBSTITUTION

A Substitution of paid leave:

NAn el i gl bl e empl oyee m:
employer may require the employee to

substitute any of the accrued paid vacation

leave, personal leave, or family leave of the

empl oyee f or 2RUB.M2652 Pr OV I

A Employee may substitute his vacation and/or
personal for FMLA. 29 u.s.c.2652



THE LATEST ISSUE

A Can the railroad require employees to take
sick leave, personal leave and vacation
time concurrently with FMLA?



THE LAW

29 USC 2612
Substitution of paid leave:

An eligible employee may elect or an employer
may require the employee to substitute any part
of the accrued paid vacation leave, personal
leave, or medical or sick leave of the employee for

leave provided for any part of the 12 week period
of such leave.



THE FIRST BNSF POLICY

A Effective October 2001:

A Employees must take:
I Personal leave time.
I Sick leave.
I Vacation time.
I Concurrently with FMLA.



SPECIAL BOARD TCU V. BNSF

A Decided that the National Vacation
Agreement was not violated when BNSF
required employees to take vacation time
concurrently with FMLA.

A August 2, 2002.

A Arbitrator T Edwin H. Benn.



UNICN PACIFIC
3 yancront RAILROAD COMPANY 630 500GE STreer

PHEROENT
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i UP Policy 1-1-04

Novembar 26, 2003

TO ALL GENERAL CHAIRMEN:

Gentemen Employees to be paid
Union Pacific Railroad recently reviewed its policy regarding the Family Medical

Leave Act (FMLA) for agreemant employees and decided to make changes authorized I
under tederal regulations. In addition, these changes will make the palicy for agraarr:;it CO n C u rre ntly Wlth

employeas consistent with the long-standing policy for non-agreement employees. . .
Therefore, effective January 1, 2004, Union Pacific's FMLA policy will be revised to q ual Ifyl ng F M LA
require agreement employees to use pald leave concurrently with qualifying FMLA

leave. The following will apply when an employee requests FMLA leave: | e a.V e

a. If the requested leave relates to an employee's own condition, any
accrued sick leave must first be used concurrently with FMLA leave.

b. When the employee has used all accrued sick leave or if the employee
is not entitied to sick leave, the employee must use accrued personal

leave or vacation concurrantly with FMLA lsave for his'her own sarious
health condition; and,

(a) any accrued sick

concurrently with FMLA leave for the birth or placemant of a child, or I
the care of his/her spouse, child, or parent. | |ea.ve m USt fl rSt be

d. FMLA leave time used concumently with accrued vacation, accrued u Sed
parsonal leave and accrued sick leave will count against the 12 weeks -
of leave parmitted under FMLA,

c. The employee must use any accrued personal leave or vacation

2003 The attached revised FMLA policy will be mailed to all employees in December (b) Pe rSO n al |eave .

. | solicit your assistance and cooperation in the administration of the revised
FMLA policy for the benefit of all concerned. If you have queslions conceming the
FMLA or Union Pacific’s policy and procedures, please contact Geneva Dourisseau at

(402) 271-4179.
Yours Ny2sam () 753
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(c) Vacation time.




BNSF POLICY

ABNSF i January 1, 2004.

ITAl'l approved nmedi cal
deemed to constitute FMLA.

I Employees must substitute paid leave time for
any portion of unpaid FMLA time.
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IN THE UNITED STATES DISTRICT COURT b JAN .
FOR THE NORTHERN DISTRICT OF ILLINOIS

e ool | C e | [20 USC 2652

L.

BROTHERHCOD OF LOCOMOTIVE
ENGINEERS & TRATNMEN, A
DIVISION OF RAILWAY
CONFERENCE, INTERNATIOHAL
BROTHERHOOD OF TEAMSTERS,

Effect on existing
employment benefits:

Cleveland, OH 44113,

A IS NEEE | Nothing in this Act or any
B | amendment make by this
Act shall be construed to
diminish the obligation of
an employer to comply
with any collective
bargaining agreement or

INTERNATIONAL ASSOCIATION OF
MACHINISTS & AEROSPACE
WOREERS, :

5000 Machinists Place

Upper Marlboro, MD 20772,

TRANSFORT WORKERS UNION,
1700 Broadway
New York, NY 10019,

TRANSPORTATION COMMUNICATIONS
INTEENATIONAL TUNION,
3 Research Flace

Rockville, MD 20850,

civil Action No.

UNITED SUPERVISCRS COUNCIL JUDGE RONALD GUZMAN -
OF AMERICA, : any employment benefit or
3 Saaemeh Thacs . y empioyme

plan that provides greater
UNITED TRANSPORTATION UNION, ﬁs£i¥ﬁiﬁgh ;

14600 Detroit Avenue
Cleveland, 0H 44107,

family or medical leave
rights to employees than
the rights established
under this Act or any
amendment made by this
Act.

REGINALD BAKER,
16936 University Court
South Helland, IL 60473,

MICHAEL 5. CHEEKXS,
13 South Arbor Trials
Park Forest, IL 60466,

C.R. LOSGREN,
14550 Birch
orland Park, IL 60462,

TYROHE MINOR,
7931 South Saginaw Street
chicago, IL &0617,
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JUDGE RONALD GUZMAN
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THE FMLA DOES NOT
ALLOW EMPLOYERS TO
VIOLATE PRE-EXISTING
CONTRACKUAL
OBLIGATIONS. IF THE
CBA PROVISIONS GRANT
EMPLOYEES THE RIGHT
TO DETERMINE WHEN,
OR IN WHAT MANNER,
THEY UTILIZE CERTAIN
TYPES OF PAID
VACATION AND
PERSONAL LEAVE,
THOSE CBA PROVISIONS
PREVENT EMPLOYERS
FROM SUBSTITUTING
SUCH LEAVE FOR FMLA
LEAVE.

December 28, 2005




7t Circuit Decision-March 2, 2007
478 F.3"9 814

A Under 2612 i
substitution Is not
forbidden.

A Seniority rights are
Important and
protected by the

RLA.
A Seniority is not En Banc hearing deriec

abrogated by FMLA
I 2612.



