
FAMILY MEDICAL LEAVE 

ACT



TEST YOUR KNOWLEDGE

1. FMLA time off in unpaid?  T/F

2. Taking off for a common cold entitles an 

employee to FMLA time off work? T/F

3. The employer can deny your claim for FMLA if 

you fail to give proper notice?  T/F

4. Employer may require the employee to get a 

second opinion to qualify for FMLA?  T/F

5. Employer can require employee to take 

vacation time concurrently with FMLA?  T/F



TO QUALIFY FOR FMLA

ÅMust be employed for 

12 months prior.

ÅMust have worked 

1250 hours in the 

twelve months prior.



TO QUALIFY FOR FMLA

ÅDoes time spent at the away from home 

terminal count as ñworkingò for the purpose 

of the 1250 hours?

ÅAnswer:  NO.

ïPeriods during which an employee is 

completely relieved from duty and which are 

lengthy enough to allow them to use their time 

for their own purposes are not hours worked 

under FMLA.  Rich v. Delta, 921 F. Supp. 767.



BASIC REQUIREMENTS

ÅEmployee entitled to 12 

work weeks of unpaid 

leave during any 12 

month period for:

ÅBirth of a child ï

adoption of child.



BASIC REQUIREMENTS

ÅTo care for an employeeôs:

ïspouse.

ïson.

ïdaughter.

ïparent.

ïwith a serious health condition.



BASIC REQUIREMENTS

ÅIf YOU -

ÅBecause of a 

serious health 

condition are 

unable to perform 

the functions of 

your job.



SERIOUS HEALTH CONDITION

ÅIllness, injury, impairment, physical or mental 

condition;

ÅThat involves in patient care in a medical facility; 

ÅContinuing treatment by a health care provider for 

any period of incapacity of more than three

calendar days.

ÅñIncapacityò means the inability to work, attend 

school, or perform other regular daily activities.



CONTINUING TREATMENT

1. Two or more visits to a 
health care provider. 

2. Two or more 
treatments by a health 
care services provider 
or under the direction 
of a health care 
provider.



CONTINUING TREATMENT

A single visit to a 

health care provider;

which results in a 

regimen of continuing 

treatment under the 

supervision of a 

health care provider.



EXAMPLES OF SERIOUS HEALTH CONDITION

ÅHeart Attack.

ÅHeart bypass or valve operations.

ÅMost cancers.

ÅBack conditions:

ïRequiring extensive therapy or surgery.

ÅStrokes.

ÅSevere Respiratory disorders:

ïPneumonia.

ïEmphysema.

ÅChildbirth.



CONTINUING TREATMENT

ÅYou see a doctor on 
Monday for the flu.  He 
prescribes medication to 
be taken for 7 days and 
advises to stay off work 
4 days.  Is that 
continuing treatment?

ÅAnswer: YES!  Taking 
medication for 7 days is 
a regime of continuing 
treatment.



Question

ÅDoes a regimen of taking over the counter 

medication, bed rest, drinking fluids, and/or 

exercise initiated without a visit to a doctor 

constitute  a serious health condition?

ÅAnswer:

ïNo.  The common cold, flu, ear aches, upset 

stomach, minor ulcers, headaches (except 

migraines) routine dental or orthodontic 

problems do not meet the definition of a serious 

medical condition and do not qualify for FMLA.



Question

ÅCan I claim FMLA for one day if I am just 

not feeling good or have a cold?

ÅAnswer:

ïNo.  One day illness normally will not qualify.  

ïHowever, if it was a continuing treatment 

issue, it might.



NOTICE REQUIREMENTS

ÅMust give the employer 30 days notice, 

unless the leave is not foreseeable.

ÅWhen not foreseeable, must give notice as 

soon as possible.

ÅNotice may be in writing, phone, or 

verbally.

ÅEmployer may not deny FMLA for failure 

to give proper notice.



LEAVE TIME

FMLA time may be taken in a continuous 

period of time or may be taken 

intermittently in separate blocks of time 

ranging from days to weeks.



MEDCIAL CERTIFICATION

ÅEmployer may require proof from a health 

care provider to support an FMLA request.

ÅEmployer must make this demand at the 

time leave is requested.

ÅWhen requested the employee must 

provide within 15 days.

ÅEmployer may require a second opinion to 

support.



UNLAWFUL ACTIVITIES

ÅUnlawful for railroad to ñinterfere with, 

restrain or deny the exercise of any rightò 

provided by the FMLA.

ÅUnlawful for railroad to discharge or in any 

way discriminate against an individual for 

imposing or complaining about unlawful 

practices under the act.

ÅEmployee may sue ï2 year statute.



SUBSTITUTION

ÅSubstitution of paid leave:

ñAn eligible employee may elect, or an 

employer may require the employee to 

substitute any of the accrued paid vacation 

leave, personal leave, or family leave of the 

employee for leave provided.ò 29 U.S.C.2652

ÅEmployee may substitute his vacation and/or 

personal for FMLA. 29 U.S.C.2652



THE LATEST ISSUE

ÅCan the railroad require employees to take 

sick leave, personal leave and vacation 

time concurrently with FMLA?



29 USC 2612

Substitution of paid leave:

An eligible employee may elect or an employer 

may require the employee to substitute any part 

of the accrued paid vacation leave, personal 

leave, or medical or sick leave of the employee for 

leave provided for any part of the 12 week period 

of such leave.

THE LAW



THE FIRST BNSF POLICY

ÅEffective October 2001:

ÅEmployees must take:

ïPersonal leave time.

ïSick leave.

ïVacation time.

ïConcurrently with FMLA.



SPECIAL BOARD TCU V. BNSF

ÅDecided that the National Vacation 

Agreement was not violated when BNSF 

required employees to take vacation time 

concurrently with FMLA.

ÅAugust 2, 2002.

ÅArbitrator ïEdwin H. Benn.



Employees to be paid 

concurrently with 

qualifying FMLA 

leave.

(a) any accrued sick 

leave must first be 

used.

(b) Personal leave.

(c) Vacation time.

UP Policy 1-1-04



BNSF POLICY

ÅBNSF ïJanuary 1, 2004.  

ïAll approved ñmedical leaveò will now be 

deemed to constitute FMLA.

ïEmployees must substitute paid leave time for 

any portion of unpaid FMLA time.



29 USC 2652:

Effect on existing 

employment benefits:

Nothing in this Act or any 

amendment make by this 

Act shall be construed to 

diminish the obligation of 

an employer to comply 

with any collective 

bargaining agreement or 

any employment benefit or 

plan that provides greater 

family or medical leave 

rights to employees than 

the rights established 

under this Act or any 

amendment made by this 

Act.



THE FMLA DOES NOT 

ALLOW EMPLOYERS TO 

VIOLATE PRE-EXISTING 

CONTRACKUAL 

OBLIGATIONS.  IF THE 

CBA PROVISIONS GRANT 

EMPLOYEES THE RIGHT 

TO DETERMINE WHEN, 

OR IN WHAT MANNER, 

THEY UTILIZE CERTAIN 

TYPES OF PAID 

VACATION AND 

PERSONAL LEAVE, 

THOSE CBA PROVISIONS 

PREVENT EMPLOYERS 

FROM SUBSTITUTING 

SUCH LEAVE FOR FMLA 

LEAVE.

December 28, 2005



7th Circuit Decision-March 2, 2007

478 F.3rd 814
ÅUnder 2612 ï

substitution is not 

forbidden.  

ÅSeniority rights are 

important and 

protected by the 

RLA.

ÅSeniority is not 

abrogated by FMLA 

ï2612.

En Banc hearing denied

April 30, 2007


